Order 2000-7-29

UNITED STATES OF AMERICA
DEPARTMENT OF TRANSFORTATION
OFFICE OF THE SECRETARY
WASIIINGTON, D.C.

Issued by the Department of Transportation
on the 25™ day of July, 2000

Application of
AMERICAN AIR LINES, INC.

under 49 1U.5.C, § 40105 for U.S.-India
exemplion authority and third-country code-
sharing designation (Services with Swissalr
and Sahena)

MNotice al’

DELTA AIKR LINES, INC. and
SOCIETE AIR FRANCE

Codesharing Service e Mumbai and Delh,
India

Served: July 15, 2000

Docket OST-2000-7537—~ &£

Undocketcd

ORDER DISMISSING APPLICATION

Sammary

Hy this order. we dismiss the application of Ametican Airlines in the vaptioned docket. We
also nolify Delta Air Lines and Air France that they may proceed with their plans 1o engage 11
code-sharing services in the U.S.-India market as set [orth in their notice dated June 22, 2000,

Backgrouni

Under a December 1995 Memorandum of Consultations between the United States and India,
the United States may designatc four U.S. aitlines to engage in third-country code-sharing
services in the 17.8 -India markct. By Order 97-2-6, the Department authorized Delta, United
Air Linus, and Northwest Airlines Lo operate these services with Lheir third-country code-share



e

partners.] Subsequenily, Delta also was authorized to commence services with Austrian
Ajrlines and Air France.s On February 19, 1998, the Dapartment awarded the fourth
designation to l'rans World Airlines for code-share services in the New York-Delhi/Calcutta
markets under a code-share arrangement with Royal Jordanian Airlines.’

Application

Un June 16, 2000, American Alrlines filed an application for exemption anthority to engage in
scheduled forsign air transportation of persons, propertly, and mail belwesn points in the
United States and points in Tndia, via Zurich, Switzeriand and Brussels, Belgium. American
slates that it seeks to operate these services under ils blanke! code-share amangemenlts with
Swissair and Sabena. To implement these services, American further cequests allocation of

one of the third-country code-share designations under the 1995 ULS -India Memorandum of
Consultations.

In support of its application, Amencan states that two of the four third-country code-share
dJesignations are or soon will be donmnanl making it possible to authorize American's proposcd
services with Swissair and Sabena. Specitically, American states that TW A has not
implemented its code share with Royal Jordanian, and therefore, its designation 15 dormam
and cun be realtocated. American further states that Delta's initial authorization was for code-
share services with Swissair, and that zince that arrangement has been terminated, Delta's
designation will also become dormant and be available for reallocation. American maintains
that its proposal would provide service to three points in India from a lxoad range of 1S,
gateways and would be superior to the services of either TWA or Delta

Dclta/Air France Notice

COn August 6, 1998, ihe Department granted Delta and Air France blanket statements of
awthorization to engage in code-sharing services, subject to the requirement that the camers
nolily the Department al least 30 days in advance of additional markets in which the carriers
intend to operale scrvices. The authorization also mukes clear that the award does not confer
un Delta any limited-cntry route rights unless the Deparlment has tirst completed any
necessary carrier selection procedures to determine how the rights should be allocated. Gn
Tune 22, 2000, Delta and Adr France fled notice of theit infent 1o aperate services i the Paris-
Delhi/Mumbail markets beginning on or aboui July 22, 20000, The carriers state that although
services in the Puns-Delhi market had previousty becn approved, the carriers were not able to

f Delta proposed o serve the ULS.-1ndia market with Swissair; Vinited, with Lufrhiansa; snd
Morthwest, with KL,

? The vode-share provisions under the MOC de not preclude the deswgnated airtines from code
sharing with mure than one third-country aitline. Services wilh Austrian were approved Apnil 8.
1998 and services with Air France were approved Auwgusr b, 1995,

3 Notice of Action Taken dated Fehmuary 19, 1998, Docket O81-99.3382. (See afso Order 38-3-1).
TWA and Royal Jordanian have filed a timely applicattan lor renewal and their authoritics have
remainad in efMeel, pending tinal Department action on the renewal applicalon.



implement the code share. They state that they are prepared to begin thosc services now and
also to serve the Paris-Mumbai market.

Hesponsive Pleadings
Drelta and TWA filed objeclions to American's application. American filed a consolidated

reply. Delta, TWA, and American filed further responsive pleadings 4 American fled an
gbjeetion Lo the NDelta/Alr France notice; Delta fijed an answer,

Dclta argues that its third-country cude-share authorization is not dormant and will not
beconie dormant soon. Dielta states that it has been anthorized to code share with three
airlines in the U S -India markel; that it operaled those services with Swissair and Ausician for
a period of ime, but that its operstions with 8wissair had (0 be terminated because of
restrictions by the Federal Avialion Administration (FAA) that prohibited direct or code-share
ilights from over flying Alhanistan; and that these sam.: restrictions precluded Delta from
implementing its code-sharc services with Air France. Delta contends, however, thul on May
10, 2000, the restrictions regarding Afghanistan expired, thereby making it possible for Delw
ta implement its code-share services with Air France. Delta further states that although
American is corTect that it has or will discontinue 1ts services with Swissair and Austoan, it

will implement its previously approved UL -India code share with Air France und, Uﬁtref{:rre
113 desiynation is not dormant and not available for reallocation.

Nimtlatly, TWA arpgues that jts designation should not be available for reallocation. TWA
maintains that although the Department authorized its code share in February 1998, it did not
receive Indian govenment approval until Noventher 1999, Despite that approval, TWA states
that the Indian government has not yet accorded approvil to Royal Jordanian and that the
Jordenian and Indian governments intend to meet in early August in an efforl (o resolve the
remaimng issues affecting implementatiown of the code-share services. TWA reiterates that it
rermaims inlent on implementing the code share approved by the Department in 1998 as soon
as the issues between Jordan and India arc resolved. In these circumstances, TWA maintajng
that its designation should not he reallicated.

American maintains that TWA's anthorization is not being used and should be reatlocated and
that under the terms ol the blanket code-share authorization, Delta's substitution ol Air Franee
tor Swissarr cannot be implemented until the Department completes any necessary carrier
sefection procedures (o delermine which aitline should be awarded the route rights at issue.

* The subscquent pleadings were accompaniud by mations for leave to file otherwise unauthorized
documents, We will arant the motions,

% Amcrican confends that Delta could have continued its India code-share services with Swissaic
notwithatanding the FAA overflipht restrictions by circumnavipating Alehunistan; that Swissair was

prepared to do so; and, thus, that Lclta cannot rely on the Afghanistan restrictions for the dormancy
of 1wy Swissair code-share service.



Decision
We have decided to dismiss Amencan's application. We find that no designations are
vurrently available 1o authorize the proposed code-share operations.

Under the 1995 MOC with India, the United States can designate four U.S. carriers to operate
third-country code-share services in the U.S.-Tndia market. Those designations have been
awarded to United, Northwest, Delta, and TWA. We disapree with American that any of the
four designations are available for authorization of American’s proposed services.

While we authorized TWAs code share in February 1998, T'WA has been unable (o
implement that authorization beeause the requisite Indian government approval has not yet
been forthcoming owing to differences berweet India and the government of TWAs third-
country carzier Royal Jordanian. TWA has made clear on the record that the interestod parties
are working to rusolve the issues affecting implementation of these code-share operations, and
TWA hag reiterated its intent to begin the approved code-share services onec all the necessary
government approvals have been obtained. In these circumstances, we do not believe that a
withdrawal of TWA's code-shate approval is warranted.

Simulurly, contrary to American’s contention, we dov aut find that Delta’s designation should
be withdrawn or that additional regulatory procedures are necessary for the catrier to
implement Hy proviously approved code-share services with Air France. Delta has stated that,
since the unique FAA restriction on ils operations has been removed, it will now resume India
code-shace service in the immediate fuuee ® We see no basis for withdrawal of the
designation in thes: circumstances. Furthermore. as Delta holds Depidrlment approval for
code-share services with all three airlines, and as such multiple third-country carrier
rclationships are permissible ender the U.S -India agreement, we do not vicw the termination
ol'its relationship with Swissair as a basis for challenging the continuation of Della’s
designalion or otherwise triggering carrier selection procedures in this case.

We appreciate American’s interest in scrving India with its code-share partners, Should
additional designations become available, American would e froe st that time to refile an
application for approval of third-country code-share services in the U5 -Tndia market.

ACCORDINGLY,

1. We dismiss the application of American Airlings, Inc. m Docket ORT-2000-7537;

& afthough American has suggested that Delta and Swissair could have continued o aperate their
India code-share service over routings that did nat involve Atghanistan, that suseestion does not give
usa basis to question Delta’s stated intent to resume service as specitied in its notics cnce the ynigue
circamnstances affecting U8 -India opetations via Europe changed.
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2. We detentnine that [elta Air Lines, [nc. and Air France may commence the code-share
service included in their June 22, 2000 notice without any further procedures by the
Departrent,

3. We grant al! motions for leave 1o file otherwise wiauthorized documents in the captioned
proccedings; and

4. We will serve this order on American Airlines, Inc.; Delta Air Lines, fne.; Trans World
Airlines, Inc ; Air Irance; the Ambassador of India it Washington, D.C.; the United Stales
Department of State; and the Federal Aviation Administration.

Hy:
A. BRADLEY MIMS
Acting Assistant Sceretary for Aviation
and Iniernational Alfairs
(SEAL}

An electronie version of this order is available on the World Wide Web at
tip.ifdms. dot goviireportsireparts aViction. asp




